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EDITORIAL NOTES 


THE LEADING ARTICLE in this issue, on “The Plight of the United States 
Constitution,” by one of the most thoughtful and well-known members 
of our New Jersey Bar, Dr. Frank Bergen, fully sets forth his point of 
view of the recent Acts of Congress and of the present Administration 
at Washington as to what the author believes is the setting aside of the 
Constitution and the substitution of illegal and unnecessary “emergency 
laws.” While the address was before a small Historical Society, the 
Editor of this JourRNAL asked the privilege of reproducing it herein. All 
politics aside—and this is a difficult stand for lawyers or laymen to take— 
it is certainly a serious matter as to whether even the present “emergencies” 
of business and national life can justify certain ideas of Congress and 
insistences of the NRA. Our readers should fairly consider the subject 
and make up their own minds upon it. 





Referring to the NRA, there are so many ramifications in its “Codes” 
and in explanations made by General Johnson, who holds himself re- 
sponsible for its execution, that few thoroughly understand it and it is 
doubtful if industries can wholly live up to it. The Law periodicals 
throughout the country have, as a rule, had no editorial or other articles 
upon it. The November number of the “Columbia Law Review” con- 
tains about the only extended reference to it that we have noticed, there 
being a very lengthy article therein by Charles A. Gulick, Jr., of the 
University of California, entitled “Some Economic Aspects of the NIRA,” 
and also a foreword by John Dickinson, of Washington, D. C. The 
points made in both articles, however, are based solely upon the economic 
aspects of the subject and not upon the constitutionality of it. Probably 
other Law journals will begin to consider the general subject, as they 
should. Our own view is clear that the NRA trenches, where it should 
not, upon the liberties of the people in the questions of labor and the 
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wages of laborers. In these two matters, not to speak of others, it puts 
aside the lessons of experience in this and in other countries. To state 
fully and to argue our view cannot be done in a mere editorial note; so 
at present we only refer to it as a view, which we know many industrial 
firms and intelligent employés also have in their minds. 








If industrial matters have not yet reached the pages of the law 
magazines, the subjects of crimes and criminals are being continued in 
them as a subject “of course.” The “United States Law Review” for 
October takes up the growing practice of finger printing of accused per- 
sons prior to conviction. After citing cases and decisions (one only being 
found in Great Britain—in Scotland), it concludes with approval of an 
opinion by U. S. Circuit Judge Hand, in United States v. Kelly (55 
F. [2nd] 67), decided in 1932, in which the Court said: 


“Finger-printing seems to be no more than an extension of methods 
of identification long used in dealing with persons under arrest for real 
or supposed violations of the criminal laws. It is known to be a very 
certain means devised by modern science to reach the desired end, and has 
become especially important in a time when increased population and 
vast aggregations of people in urban centers have rendered the notoriety of 
the individual in the community no longer a ready means of identification.” 


The “Michigan Law Review” for November, under the head of 
“Criminal Law in Action,” notes how persons who violate the laws of 
Illinois and Michigan concerning the carrying of concealed weapons are 
treated, not as the laws prescribe, but as technicalities or “sympathies 
with the accused” are considered. The itemized statements of facts are 
interesting. 

The “Canadian Bar Review” in an article upon “Trial Judges and 
Criminal Negligence,” treats of crimes respecting automobile accident- 
cases, but specially notes the growing accidents in the United States as 
compared with those in Canada, basing the figures upon the “Report of 
the Committee to Study Compensation for Automobile Accidents,” as 
made by the Columbia University Council for Research in the Social 
Sciences. It says: 


“A summary of the statistics which discloses that in 1930, 33,000 
persons were killed and over a million persons injured by motor vehicles 
in the United States, and that during 1931 an average of 110 persons were 
killed every day by vehicles in the United States. In ten years from 1921 
to 1931, the Report states that the number of persons killed was 230,353, 
and that a disturbing feature of the statistics is that the proportion of 
accidents to the population and to the number of cars registered in the 
United States has steadily increased since 1926. Since 1913, the automo- 
bile fatality rate in the United States has increased more than five-fold, 


in 
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while the death rate for other kinds of accidents shows a decline of 30 
per cent for the same period. . . . The figures for the Dominion are not 
available, but the Ontario Safety League gives the figures for automotive 
casualties for Ontario for the month of July, 1932, as 91 fatal cases and 
934 non-fatal cases—1,026 in all for the month. For the years 1930 and 
1931, the figures for the Province were: 


Fatalities Not Fatal Total 
6,167 6,691 
6,582 7,153 


“The number of automotive fatalities in the United States in 1931 
was greater than the losses of Napoleon at Waterloo, including prisoners ; 
and the number of automotive fatalities in Ontario that year was greater 
than the number of Montcalm’s soldiers who were killed on the Plains 
of Abraham when Wolfe made the conquest of Canada.” 


The following is the Canadian Code embracing criminal responsibility 
in automobile accidents : 


“Everyone who has in his charge or under his control anything 
whatever, animate or inanimate, or who erects, makes or maintains any- 
thing whatever which, in the absence of precaution or care, may endanger 
human life, is under a legal duty to take reasonable precautions against, 
and use reasonable care to avoid, such danger, and is criminally respon- 
sible for the consequences of omitting, without lawful excuse, to perform 
such duty.” 


A clarification of this part of the Code is now being considered by 
Commissioners on Legislation. 





Aside from the criminality of careless automobile accidents, it has 
long been a puzzle to us why as to any real crimes our laws permit so 
many technicalities to stand in the way of prompt and certain convictions. 
As to what sentences should be pronounced upon criminals of this or that 
kind, and whether first offenses or one of several preceding ones, prison 
and humane authorities greatly differ. But as to quickness and certainty 
of conviction, why should they differ? There are cases now, it is stated, 
in the Passaic Courts where indictments were found running back to 
1922, or eleven years ago, and numbering at the present day about 2,000, 
that have never been tried. Clearly most of them never will be tried, as 
evidence would be unobtainable. In New Jersey justice is supposed to 
be both swift and sure, but in nearly every one of the high Courts, from 
the Circuits and Oyer & Terminers to the Errors and Appeals, cases are 
decided that are from one to three years old. The reasons for the delay 
are sometimes unavoidable, but mostly they are because of technicalities 
urged by attorneys of defendants. We believe the delays can be obviated. 
The Judicial Council of this State is doing much to obviate the delays, 
but still technicalities will stand in the way until our legal system in 
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respect to them is substantially changed, so that no mere technicalities 
stand in the way of a just verdict by jury or Court. 





The postmastership matters over the country are progressing along 
about the same line that we noted they would in our September number 
(page 222). An instance is that at Fanwood, near where THE JOURNAL 
is published. The place is a borough of not quite 1,700 inhabitants, which 
means about 800 voters. Five hundred of the residents signed a petition 
that the postmaster, who was efficient and popular, should be reappointed. 
No response to that came from Washington, but, instead, a peremptory 
order from Postmaster-General Farley that the incumbent must with- 
draw from his office immediately and that a woman, of opposite politics, 
take his place. This lady had had no previous postoffice experience, 
and no cause was assigned for the change. 





Good foreigners have an equal chance of election to office in the 
various municipalities in the United States, and have so had for a long 
while. The recent election of Florello H. La Guardia to be Mayor of 
New York City, who ran against great Tammany odds, only proves this 
statement. The lists of Councilmen in many if not most of our cities show 
the voters care less for nationalities than for politics, though usually 
selecting men of actual good personal character. La Guardia is a fine 
example of what a foreign-born man may achieve in this country if he 
has honesty, perseverence and ability. In his case he had also real inde- 
pendence. His course in Congress was admirable, although with certain 
politicians unpopular. His life, thus far, reads almost like an excellent 
drama. 





The Supreme Court of this State decided last month that a public 
official, even if a county Judge, is not exempt from an execution against 
his salary. There was a judgment in the case in question of $209.79 
against him in a District Court. The salary of the Judge is $5,000. The 
Court said: 


“No statute, determination or reasoning has been brought to my at- 
tention, whereby a public officer whose salary is paid by a county is in a 
different posture from one who receives his salary from a municipality, 
or whereby one occupying the position of the defendant, under the statute, 
is to be distinguished from any other public office. The statute is manda- 
tory where an application is as the present one seems to be, within the 
purview. An order will go directing that an execution issue against the 
defendant’s salary payments to the extent of five per cent thereof.” 





An English newspaper publishes an odd will from a Sussexshire 
man, who is named as “the sporting bachelor ’Squire” of a place called 
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Telscombe. He owned the whole village and willed it to Brighton. His 
will said, in reference to the “living” of his church parish, which, ap- 
parently, he bossed: 

“It is my wish and I direct, that the corporation shall prefer a man 
who is a sportsman and not a total abstainer from alcohol or tobacco. 
I particularly direct that the corporation shall not seek the advice of 
and shall not necessarily act in accordance with any suggestion or advice 
proferred by the Bishop of the Diocese, or by any Church dignitary as 
to the selection of such incumbent.” 

Yet he was a “good” man, who had done wonders for his village. 
But he was an evident enemy to those who tabooed intoxicating liquors 
and tobacco! 





The Civil Service Commission of New Jersey has made a report to 
the Governor showing the aggregate of State payrolls for the first four 
months of the current fiscal year is $520,580 less than for the corresponding 
period last year, and $1,263,109 less than the same period the preceding 
year. The payrolls for the entire current year, carried out on the same 
basis, will be more than $1,500,000 under those of last year and upwards 
of $3,600,000 less than for the preceding year. The curtailment represents 
practically the maximum reduction which the Princeton Survey indicated 
might be made. Assuming it to be correct the question naturally arises 
why payrolls have heretofore been so high. But this matter of high 
salaries has been carried out in much the same fashion in most of our 
municipalities. Flush times meant flush expenditures, until now every- 
body is up against it. If Tammany has been leading in extravagance in 
New York City, too many cities and smaller parts of counties elsewhere 
have followed the fashion in a degree. In a recent warning given by 
Samuel Untermyer to the Aldermen of New York City, he shows that 
$35,000,000 should be cut out of its budget, and the exact figures he 
would eliminate are appalling as showing the extravagance there. For 
example, in the Police Department alone he shows that a reduction can 
be made of $1,861,830! Such figures tell a tale that speak for themselves. 





It is quite interesting to notice how foreigners from certain parts of 
Europe ask to have their names changed when they come to be naturalized. 
We notice that in Somerset county, this State, when 41 were naturalized, 
such requests as these were made and granted as of course: Wilhelm 
Oliver Juell, name changed to William Juell; Raffaele Barbato, name 
changed to Ralph Barbato; Victor Manuel Sosa, name changed to Sousa ; 
Carmela Perone, name changed to Millie Perone; Rosalia Heissel, name 
changed to Rosa; Guiseppe Portulisi, name changed to Joseph James 
Portley ; Mouche Derevensky, name changed to Morris Derevensky ; Iwan 










































296 


Juricinc, name changed to John Urichuk; Bolelow Szymanski, name 
changed to William Szymanski; Borcza Pocs, name changed to Alice 
Pocs; Maria Kungl Seifert, name changed to May Seifert. 
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The Race Track Constitutional Amendment passed most of the coun- 
ties of this State at the November election because it was not fully under- 
stood by thousands of voters. Its submission to the people was an in- 
genious attempt to set aside the laws of New Jersey as to races and 
gambling thereat. The hard fight against this immoral matter years ago 
would seem now to be nullified, but, like the introduction of barrooms 
again and, as is probable, of saloons, for the drinking of intoxicating 
hard liquors, it may not outlast the present generation. However, there 
are doubts as to the proper advertisement of the matter to make the 
result legal. 





THE PLIGHT OF THE U. S. CONSTITUTION 


By Frank Bercen, LL. D., Newark, N. J. 

I am to speak to you about the present plight of the Constitution of 
the United States. It is my opinion that the adoption of the Constitution 
and the building of our Republic upon it is the grandest constructive 
achievement of the human race. But the Constitution, at present, is in 
a serious, not to say critical, condition, because many of our people seem 
to have lost interest in it, and do not care whether it shall survive or 
perish in the volcanic tumults of our time. 

You may get an idea of the value of the Constitution by trying to 
imagine the condition of our country if the Constitution should be abro- 
gated or annulled. Among the uncertainties of these troubled times this 
is certain: The Union of the States cannot survive the Constitution, and, 
when public sentiment ceases to support the Constitution, it will fade away. 

It has been said by those who are familiar with the history of our 
country that the Constitution of the United States could not have been 
adopted at any time, either before or after the Declaration of Independence 
was signed, except at the time when it was in fact adopted. Conditions 
that never existed before or since made it possible to adopt it in 1787-’8. 
Washington was indispensable, and only one Washington has ever ap- 
peared in the world. 

There is a tradition that when Washington was about to sign the 
Constitution on the 17th of September, 1787, he rose and, holding a pen 
poised in his hand, made this remark: 

“Should the States reject this excellent Constitution, the probability 


is that no opportunity will ever again offer to cancel another in peace— 
the next will be drawn in blood.” 


1Address delivered before the Somerset County Historical Society, at Somerville, 
N. J., and published at our special request.—Enpzrror. 
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Byron happily employed his gifts of insight and expression when 
he wrote: \ 


“Where may the wearied eye repose, 
When gazing on the Great; 
Where neither guilty glory glows, 
Nor despicable state? 
Yes—one—the first—the last—the best— 
The Cincinnatus of the West, 
Whom envy dared not hate, 
Bequeathed the name of Washington, 
To make man blush there was but one!” 

The seven years and a-half that intervened between the surrender of 
Cornwallis at Yorktown in October, 1781, and the inauguration of Wash- 
ington in April, 1789, have been called the critical period of American 
history. The Colonies had separated from the British Empire, and their 
inhabitants had revoked their allegiance to the Crown of England. The 
atmosphere had been resounding witn cries of liberty for many years, 
until the people had almost lost sight of the distinction between liberty 
and license, and of the fact that liberty, to be of any value, must be 
sustained and regulated by law. The people of the Colonies had estab- 
lished no substitute for the super-government exercised over them by 
the British Empire. They had no common agency to look after their 
foreign affairs, or to control their relations with one another. They had 
made no provision to govern (except temporarily under the ordinance of 
1787) the immense territory west and northwest of the Alleghenies, which 
had been conveyed to the United States by New York, Virginia and 
other States. 

The Colonies, about the time the Declaration of Independence was 
issued, had established State governments, ‘each with a separate Constitu- 
tion, and, when they escaped from the control of Great Britain, each 
claimed to be an independent nation, with no limitation of its sovereignty 
except its duty to comply with the requisitions and supplications of the 
Continental Congress, which still existed, in a feeble and moribund con- 
dition. That duty the States never discharged except to a trifling extent. 
The Continental Congress had been created as a war measure, with little 
or no power to govern the Colonies or the people in time of peace. In 
the critical period, the young States had begun to exhibit hostility to one 
another. They established vexatious trade regulations and disputed 
strenuously about boundary lines. Armed conflict between the States 
was sometimes imminent. Their governments were not able to maintain 
the sober rule of law and order. They issued paper money in immense 
quantities, until it became as worthless as the German marks a few years 
ago. In fact, we still use the expression “not worth a Continental” as 
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a synonym of worthlessness. Laws were passed making it a criminal 
offense for creditors to refuse to accept worthless paper money, and 
occasionally an unpopular citizen was clothed with a coat of tar and 
feathers, and then turned loose, as a punishment for doing something 
displeasing to the mob, and as a warning to others not to do likewise. 
The unwillingness of the people, especially in New England, to submit 
to the restraints of rational government, culminated in Shay’s rebellion in 
Massachusetts in 1786-’7. Mobs overran a large part of that State, pre- 
venting Judges from holding Court, and otherwise defying the law. When 
Washington heard of Shay’s rebellion, his serenity gave way, as it did 
occasionally, and he exclaimed : 


“What, Gracious God, is man, that there should be such inconsistency 
and perfidiousness in his conduct! It was but the other day that we were 
shedding our blood to obtain the Constitutions under which we now live— 
Constitutions of our own choice and making—and now we are unsheath- 
ing the sword to overturn them! The thing is so unaccountable that I 
hardly know how to realize it, or to persuade myself that I am not under 
the illusion of a dream.” 


The necessity for a Constitution to establish a government over the 
States was demonstrated by the situation I have endeavored in a few 
words to recall. The principal purposes of the delegates that framed 


the Constitution at Philadelphia in the summer of 1787 were: 

1. To create a national government with limited powers, and bring 
its powers to bear not only on the States in certain particulars, but also 
on the inhabitants of the States directly, which the Articles of Confedera- 
tion had not done. 

2. To provide for the regulation of commerce among the States, 
and with foreign nations. 

3. To coin money and regulate its value, and fix the standard of 
weights and measures. 

4. To rescue the thirteen States from disorder threatening anarchy. 

5. To create a more perfect union of the States than the preceding 
Articles of Confederation had accomplished. 

6. To prohibit the States from coining money or making anything 
but gold and silver legal tender in payment of debts. 

7. To prohibit the States from passing laws impairing the obliga- 
tion of contracts, and to impose other necessary restraints on the injurious 
activities of the States. 

The Constitution also prescribed a method by which it may be 
amended to provide for changed conditions from time to time. “The in- 
strument,” said Webster in his greatest speech on the Constitution, “con- 
tains ample provisions for its amendment at all times, none for its abandon- 





THE PLIGHT OF THE U. S. CONSTITUTION 299 


ment at any time.” In Washington’s Farewell Address his opinion of 
the way to deal with the Constitution in case of an emergency was ex- 
pressed as follows: 


“If in the opinion of the people the distribution or modification of 
the constitutional powers be in any particular wrong, let it be corrected 
by an amendment in the way which the Constitution designates . . . But 
let there be no change by usurpation for, though this, in one instance, 
may be the instrument of good, it is the customary weapon by which free 
governments are destroyed.” 


The Constitution was framed by a Convention that met in Philadel- 
phia in May, 1787, worked diligently during the summer, signed. their 
draft of it in September, and adjourned. Washington presided over the 
Convention with his customary dignity. Franklin, far advanced in years, 
tempered the sentiment of the delegates by his jocose wisdom when they 
became irritable. Hamilton, no doubt the foremost constructive states- 
man of the age, contributed plenty of ideas, and Madison, Governeur 
Morris and Rufus King, with their wisdom and knowledge, aided other 
members of the Convention who were not so richly endowed. More than 
once the Convention seemed on the point of dissolving without accom- 
plishing its object, but happily it succeeded at last. 

It is a remarkable fact that not a single member of the Convention 
that framed the Constitution from Washington down, was proud of their 
achievement, or even satisfied with their work. The reason for this luke- 
warm sentiment among the delegates probably grew out of the fact that 
the Constitution, as originally framed, contained several compromises on 
important subjects, and many of its minor features were also the result 
of compromises after strenuous debates. Many of the delegates held 
their convictions firmly, but realized that in order to accomplish anything 
it would be necessary for nearly everyone to yield something which he 
considered important, and it is quite natural that no one should feel 
entirely satisfied with a result so brought about. The Constitution, in a 
word, was the product of controversy. Some of the delegates probably 
were constrained to agree to it because their fears had been aroused by 
the disorderly proceedings among the people, to which I have referred. 

Soon after the Constitution was signed by the delegates it was de- 
livered to the Continental Congress, and by the Congress submitted to 
the States for consideration and adoption, or rejection, as they might 
prefer. Delaware was the first State to adopt it; Pennsylvania the second 
and New Jersey the third—all three in December, 1787. Other States 
hesitated a few weeks longer, and a few seemed unwilling to adopt it 
at all. The Constitution provided that it should not take effect until nine 
of the thirteen States should have adopted it, and then, of course, it took 
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effect only as between them. South Carolina was the 8th State to adopt 
it and New Hampshire the 9th, in June, 1788. 

Among the States still remaining out of the Union were New York 
and Virginia. It was highly important that those States should come in. 
New York, then as now, extended entirely across the country, from the 
Atlantic Ocean to the Canadian border, and, if that State should not adopt 


the Constitution, of course the New England States would have been 


separated from the Middle and Southern States. Virginia was some- 
what in the position of New York. At that time Virginia was the most 
populous and the wealthiest State. It extended from the Atlantic, at 
Norfolk, to the Alleghenies, and, although not entirely across the country, 
really divided the inhabited portions. The New York Convention called 
to consider the Constitution met at Poughkeepsie. When the delegates 
assembled it was said that about two-thirds were opposed to adoption, 
and some of them had been pledged to vote against it when elected. Hamil- 
ton led the delegates in favor of adoption, and Clinton, then Governor 
of the State, directed the opposing forces. The debate was conducted 
with great ability, and gradually the sentiment of the delegates became 
more favorable to adoption. It was proposed to adopt the Constitution 
conditionally ; that is, provided certain amendments which were suggested 
should first be adopted. Hamilton wrote to Madison, who was then in 
New York, asking his opinion whether a conditional adoption would be 
lawful. Madison replied that it would not ; that adoption must be absolute 
and forever. However, the opponents of adoption succeeded in inserting 
a clause in the resolution for adoption that the Constitution was adopted 
“in full confidence” that certain provisions in it would not be enforced 
until after a Convention should have been assembled to revise it. The 
advocates of adoption were compelled to accept this proviso, although it 
came near being a conditional adoption. 

In Virginia the delegates assembled at Richmond literally had a 
terrible time. Patrick Henry turned the batteries of his eloquence upon 
the Constitution and was assisted by Mason. Madison and Marshall, 
afterward Chief Justice, led the delegates who favored adoption, and 
Washington, not a member, exerted his influence in a quiet way. One 
day, while Henry was making a terrific attack on the Constitution, a 
thunder storm burst over the city. Henry’s vociferous oratory, punctuated 
by flashes of lightning and applauded by claps of thunder, created such 
an awful situation that the delegates in terror separated without the for- 
mality of adjournment, but returned again when the storm abated and 
resumed their discussion. Finally Virginia adopted the Constitution by 
a majority of ten votes. 
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After the Constitution was thus adopted, members of the Congress 
were elected, but were reluctant to assemble. Instead of arriving at New 
York, where the first Congress was to meet on the fourth of March, 1789, 
a quorum did not arrive until April, and Washington, who had been un- 
animously elected President by the electoral college, was not inaugurated 
until the 30th of April. The activities of the new government were slug- 
gish for a long time thereafter. 

When the Constitution was adopted, the population of the thirteen 
States lying along the Atlantic Seaboard was less than half the population 
of the City of New York today. The Constitution now covers territory 
extending from the easterly extremity of Porto Rico to the far side of 
the Philippines, a distance exceeding 106 degrees of longitude, and from 
a line far above tthe Arctic Circle to a point within 9 degrees of the 
equator. This vast territory under our flag is inhabited by nearly 130 
million people of various races, speaking more languages than were ever 
heard at Babel, and many of them with but a feeble conception, or no 
conception at all, of liberty regulated by law. 

I have reminded you of these familiar facts relating to the origin of 
the Constitution, and of some of its provisions, the extent of the territory 
now under our flag, and the number of its inhabitants, because I wish 
you to imagine what the condition of our country would be if the Con- 
stitution, or some of its essential provisions, should be nullified. 

It is a well known fact that within the past two or three years Con- 
gress has felt contrained by the distress of the times to enact legislation 
which is in direct conflict with the limitations and prohibitions in the Con- 
stitution, heretofore regarded as essential to the stability of our country, 
and to the maintenance of an orderly civilization. The contract clause, 
one of the most important in the Constitution, has been plainly violated, 
by declaring that obligations expressly payable in gold coin “of the present 
standard of weight and fineness” may be discharged by any kind of fiat 
money that Congress may declare to be legal tender. The gold standard, 
reéstablished in obedience to a command of the people, proclaimed in 1896, 
after thirty years of discussion, has also been set aside, and other im- 
portant terms of the Constitution have been disregarded. 

The apparent indifference of the people to these transactions has 
given rise to quiet, but intense, anxiety among citizens accustomed to 
regard obedience to constitutional law as indispensable to our national 
life. The alleged authority for these strange proceedings is a doctrine 
that, it is alleged, has recently been discovered lurking in our jurisprudence, 
that whenever, in the opinion of Congress, or of a State Legislature, an 
unusual situation develops, attended by hardship, which they choose to 
call an “emergency,” the restraints of the Constitution, or any part of it, 
may be thrown off, and any legislation enacted which is regarded as 
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necessary to provide relief from the troublesome condition. That doctrine, 
I will venture to say, is palpably unsound and extremely dangerous, and 
it is the duty of all patriotic Americans to resist it by every lawful means 
in their power. 

In the great case entitled Ex Parte Milligan, 4 Wall. 71, the Supreme 
Court of the United States, in deciding whether a man could be tried by 
a court-martial in a State where the civil Courts were open, said, at 
page 120: 

“The Constitution of the United States is a law for rulers and people, 
equally in war and in peace, and covers with the shield of its protection 
all classes of men, at all times, and under all circumstances. No doctrine, 
involving more pernicious consequences, was ever invented by the wit 
of man than that any of its provisions can be suspended during any of 
the great exigencies of government. Such a doctrine leads directly to 
anarchy or despotism, but the theory of necessity on which it is based is 
false; for the government, within the Constitution, has all the powers 
granted to it, which are necessary to preserve its existence. . . .” 


The Supreme Court of the United States has never held that Con- 
gress, or the Legislature of any State, by simply declaring that an emer- 
gency exists, may acquire power to legislate on any subject which it did 
not possess before. That Court, and other high Courts also, have held 
that latent legislative power may be exercised in an emergency: but the 
power must have been possessed by the legislative body before the emer- 
gency occurred. In a word, the emergency does not create or confer 
legislative power ; it simply calls for and justifies action in pursuance of 
power already possessed. 

As an illustration, let me remind you that the provision in the Con- 
stitution authorizing Congress to regulate commerce with foreign na- 
tions and among the several States and with the Indian tribes, lay dormant 
for a hundred years, but, since 1887, when the Interstate Commerce law 
was passed, that provision has become one of the most copious sources 
of Congressional legislation. It is plain that there is nothing, either latent 
or patent, in the Constitution of the United States, that authorized or 
justifies much of the legislation that has been recently enacted by Congress. 

When the National Government was established under the Constitu- 
tion, it was generally believed, especially in Europe, that it could not 
endure permanently. The most favorable of our foreign critics gave us 
forty years for the shipwreck. Indeed, as late as 1857, Macaulay de- 
clared that the Constitution was all sail and no anchor, and that our 
government would be destroyed, not by enemies from without, but by 
enemies within our gates. Nevertheless the Constitution has survived 
the difficulties which our country has encountered, even the most terrible 
of civil wars, and until recently it seemed destined to endure and shed its 
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blessings upon us for generations to come. Our history for nearly 150 
years has shown that the statesmen who framed the Constitution builded 
better than they knew. Their composite judgment expressed in the Con- 
stitution was wiser than the opinion of any individual. 

The Supreme Court of the United States is entitled to credit for 
dissipating the doubts and fears of the framers of the Constitution, and 
confounding the unfriending critics of our form of government, both 
foreign and domestic. That Court, especially during the time Marshall 
was Chief Justice, charged the Constitution with vitality, but it is respon- 
sible for striking the Constitution two destructive blows, the most deadly 
it ever received in time of peace. The first was its decisions in the legal 
tender cases, decided in 1869-’70 and 1884, which held, after fifteen years 
of hesitation, that Congress can make paper, and therefore anything else, 
legal tender in payment of debts. The Convention that framed the Con- 
stitution emphatically forbade the States to make anything except gold 
and silver legal tender, and, when a motion was made to prohibit Congress 
from doing so, it was voted down, the delegates probably believing that 
such a thing was beyond the range of probability. Their recorded opinions 
of the experience of the States in issuing paper money, then fresh in mind, 
preclude any presumption that they intended to confer that destructive 
power on the National Government. The second deadly blow was the 
support given by that Court in the recent housing cases, as some under- 
stand its opinions, to the doctrine that a State Legislature, by declaring 
that an emergency exists, may reduce its Constitution to a worthless scrap 
of paper. If it be true that Congress or a legislative body of a State, by 
declaring that an emergency exists, can enact what laws it pleases, it 
would be easy for the States to restore the wretched condition that pre- 
vailed in the critical period when they drifted to the verge of anarchy. 

The apologists for the recent Acts of Congress sometimes admit 
that they conflict with provisions of the Constitution (certainly they can- 
not deny it), but that the source of the authority of Congress to enact 
those laws is the police power (not the Constitution), and that the 
police power is superior to the Constitution. This is as unsound and 
dangerous as the emergency doctrine. How can the police power be a 
higher law than the Constitution of this country? The sixth article of 
the Constitution states that: 


“This Constitution and the laws of the United States which shall be 
made in pursuance thereof, and all treaties made or which shall be made 
under authority of the United States, shall be the supreme law of the 
land and the Judges in every State shall be bound thereby.” 


On the 11th of March, 1850, Senator William H. Seward, of New 
York, in a speech in the Senate against the compromise measures then 





304 THE NEW JERSEY LAW JOURNAL 


pending, raised his right hand and solemnly exclaimed: “There is a higher 
law than the Constitution.” That remark sent a shiver over the country 
and probably cost Seward the nomination for President in 1860, when 
Lincoln was nominated and elected. 

If you should ask the most learned member of the Bench or Bar 
in the country to define the police power, he would tell you that it cannot 
be done. It is not a law, because it has never been “prescribed by the 
supreme power in the State,” and cannot be stated in the form of a rule 
of conduct. Perhaps the police power may be regarded as the whole 
inherent sovereignty of the people of a State, part of which in our country 
has been conferred by written Constitutions on the State and National 
officials. It has been supposed until recently that governments established 
by such Constitutions had been forbidden expressly and tacitly to exercise 
the remainder of the police power or sovereignty which had been reserved 
to the States or to the people. The roth Amendment of the Constitution 
states explicitly that “the powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are reserved to the 
States respectively, or to the people.” “A written Constitution,” writes 
Judge Cooley in his great work on constitutional limitations, 


“is in every instance a limitation upon the powers of government in 
the hands of agents; for there never was a written republican Constitu- 


tion which delegated to functionaries all the latent powers which lie 
dormant in every nation, and are boundless in extent and incapable of 
definition.” 


This limitation of the powers of government, if wisely drawn, marks 
the distinction between an orderly Republic, and a fierce Democracy. 

It has been repeatedly held by the Supreme Court at Washington, 
and by the highest Courts of many States, that the police power is not 
above written Constitutions, and can only be exercised subject to the 
limitations and prohibitions in such Constitutions. 

If the Constitution of this State is examined, it will be seen that it 
contains nineteen express restrictions on the power of the Legislature, 
and similar restrictions may be found in the Constitution of the United 
States. The Court of Appeals of New York had occasion to decide 
whether its Constitution or the police power was the supreme law of the 
State, and decided that the police power, 

“however broad and extensive, is not above the Constitution. When 
it [the Constitution] speaks, its voice must be heeded. It furnishes the 
supreme law, the guide for the conduct of legislators, Judges and private 
persons, and so far as it imposes restraints, the police power must be 
exercised in subordination thereto.” 

And the Supreme Court of the United States, in a case in which the 
Atchison Railroad Co. was a party, held: 
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“But we cannot at all agree that a police regulation is not, like any 
other law, subject to the ‘equal protection’ clause of the 14th Amendment. 
Nothing to that effect was held or intimated in any of the cases referred to. 
The constitutional guaranty entitles all persons and corporations within 
the jurisdiction of the State to the protection of equal laws, in this as 
in other departments of legislation.” 

I know of no decision to the contrary by the highest Court of any 
State in the Union, rendered five years ago. No doubt the right of 
revolution exists in every nation. When the people are dissatisfied with 
the government undef which they live, they have a right to change or 
abolish it, and substitute another, but that is revolution. No member of 
the present Congress was elected on any platform calling for revolu- 
tionary action. 

A hundred years ago this country was reduced to a desperate condi- 
tion. South Carolina had passed an ordinance in 1832 to nullify two Acts 
of Congress—the Tariff laws of 1828 and 1832, which many people in 
that State believed to be a scheme of the northern manufacturers to utilize 
the taxing power of the Government to rob the people of the South. 
Threats of secession were boldly avowed, and preparations were made 
for armed conflict between that State and the Union. Jackson, then 
President, issued a thundering proclamation against the ordinance; Web- 
ster delivered in the Senate a speech for the Constitution, in reply to 
Calhoun, which competent judges regard as the masterpiece of his un- 
equaled power, and Clay came forward with one of his compromises. 
By and by the passions of the people were allayed, and secession was 
postponed for nearly thirty years. If the statesmen of South Carolina 
in 1832 and of ten other States, during the winter of 1860-’61, had been 
bright enough to recite in their ordinances of secession that an emergency 
existed, and therefore the Constitution was not binding, or that they were 
proceeding under the police power, the shortsighted jurists of our day 
would have been constrained to approve, or at least uphold, their efforts 
to destroy the Union, especially as the ordinances of secession, in assert- 
ing that an emergency existed, would have had the merit of telling the 
truth. Some of those learned statesmen, however, claimed that States 
had a right to withdraw from the Union when they pleased, but that 
view is plainly unsound ; what they did was to exercise the right of revolu- 
tion. They tried to annul the Constitution and destroy the Union. At 
the close of his speech Webster, who was profoundly convinced that the 
Constitution and the Union must be preserved, and expecting a struggle 
to save both, declared that, when the contest should begin, “I shall exert 
every faculty I possess in aiding to prevent the Constitution from being 
nullified, destroyed or impaired; and even should I see it fall, I will still, 
with a voice, feeble, perhaps, but earnest as ever issued from human lips, 
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and with fidelity and zeal which nothing shall extinguish, call on the 
people to come to its rescue.” It would be a godsend if we could hear 
the organ tones of his imperial voice pleading again for the Constitution 
and the Union! 

In the month of June, 1787, while the Convention was sitting at 
Philadelphia preparing a draft of the Constitution, Edward Gibbon, per- 
haps the foremost of philosophic historians, wrote the concluding para- 
graph of his mammoth work. In that paragraph Gibbon recorded 
his opinion that the decline and fall of the Roman Empire was the most 
awful scene in the history of mankind. That statement was written 
before our Constitution had been adopted, and of course before Wash- 
ington had been inaugurated. Taking it to be true that the decline and 
fall of the Empire of the Czsars was the most awful scene in the history 
of the human race before the rise of our country to its preéminent position 
in the world, what may some Gibbon of the future say if the Republic 
of Washington should perish from the earth? 





MILLER, ADM’X, v. STIEGLITZ 
(N. J. Supreme Court, Essex County, Nov., 1933) 
Judgment—P ostea—Administrator’s Costs 

Case of Julia B. L. Miller, Administratrix, etc., of Herman Miller, 
deceased, and substituted as plaintiff for said Herman Miller, against 
Albert Stieglitz et al. On motion to file amended postea and amend judg- 
ment accordingly. 

Also case of Julia B. L. Miller against Albert Stieglitz et al. On 
motion to stay suit as involving the same parties and issues as the fore- 
going suit, and also for non-payment of costs awarded to defendant 
therein. 


Before Justice PARKER at Chambers. 
Mr. Samuel Press for Plaintiff. 
Mr. Nathaniel Weltchck for Defendants. 


MEMORANDUM OPINION 

PARKER, J.: The cross motions are presented for decision with- 
out any submission of the pleadings or statement of the subject matter 
of either suit. What appears is that Miller began the first entitled suit 
and died while it was pending, and thereupon Julia Miller, administratrix, 
was substituted as plaintiff pursuant to the Abatement Act. The case 
went to trial, the jury found for defendants, and the trial Judge signed 
a postea accordingly, containing the clause “with costs of suit to be taxed 
in favor of the defendants.” On this postea judgment was entered and 
costs were taxed and, I presume, served. Thereupon plaintiff’s attorney 
moved on notice to amend the postea, and the Judge signed another postea 
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making no mention of costs, but the Clerk refused to alter the judgment 
without a rule of the Court. This is the first motion before me. The 
counter motion is in the second suit, begun by Mrs. Miller in her own 
right, and is directed to a stay in that suit, first on the theory of res judi- 
cata, and, secondly, for non-payment of the costs in the first action. 

The counter motion may be readily disposed of. As has been said, 
there is nothing before me to show the subject matter of either action, 
and nominally the plaintiff is not the same in both. No case is presented 
for a stay on that ground. As to non-payment of the costs, and assuming 
they were properly awarded, of which more presently, the point is im- 
material, because in the first case there was no nonsuit but a final judg- 
ment for defendants. If the issues and parties are the same in both, the 
second suit is barred, and the question of stay is superfluous. If they 
are not the same, non-payment of costs in the first will not stay the 
second. Defendants’ motion is denied. 

As to the costs, I am satisfied that plaintiff is not liable for them. 
Section 229 of the Practice Act of 1930 so provides with regard to 
executors or administrators prosecuting in the right of their testators 
or intestates. In Hupfer v. Siegfried (1903), 26 N. J. Law Journal, 215, 
cited by counsel, I held in the Circuit Court as a Judge thereof that the 
exemption applied in cases where the deceased had begun the action and 
had died. pendente lite. That is the present case. I am ready to reaffirm 
that decision at this time. 

It is urged that the costs Act of 1911 (P. L., p. 756) substantially 
re-enacted in this regard in 1927 (P. L., p. 204), has repealed the exemp- 
tion in question. But to this I do not agree. The phrase, “except where 
otherwise provided by law,” is somewhat ambiguous, it is true; but in 
Ellis v. Penna. R. R. Co., go N. J. Law 349, decided in 1917, it was not 
suggested that the Act of 1911 had changed the rule as to an administra- 
tor; and in Ryan v. Public Service Railway Co., 3 Misc. 492, reported 
also in 48 N. J. Law Journal 229, it appears, on page 230, that the Court 
of Errors and Appeals in 1925 vacated an award of costs against an 
administrator as improvident. 

I will sign a rule to file the second postea and modify the judgment 
by eliminating costs. 

The plaintiff is entitled to costs on both motions. 
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IN RE COUNTY BOARDS OF TAXATION 
(State Board of Tax Appeals Oct. 24, 1933) 
Appeals from County Boards to $tu:e Board—The Statute 
In the matter of filing appeals from judgments of County Boards 
of Taxation to State Board of Tax Appeals, pursuant to Section 704, 
General Tax Act of 1918 (P. L. 1918, p. 881), as amended and sup- 
plemented. On motion to file 263 Tax Appeals out of time. 
Mr. George Rothstein for the motion. 


WEAVER, President: Section 704, General Tax Act, Revision of 
1918 (P. L. 1918, p. 881), as amended and supplemented provides in part 
that an appellant who is dissatisfied with the judgment of the County 
Board of Taxation upon his appeal may further appeal to this Board by 
filing a petition of appeal “on or before the first day of October, following 
the judgment of the County Board.” October I, 1933, was a Sunday; 
consequently, the Board’s office would not be open on that day for the 
transaction of public business. (See Vice and Immorality Act, 4 C. S. 
5712). The Board, in consideration of that fact, made a ruling that its 
office should remain open on Saturday, September 30, 1933, until twelve 
o’clock midnight, for receiving appeals presented or forwarded for filing. 
Instructions were issued to the Secretary of the Board to cause the Board’s 
mail box, in the Post Office at Trenton, to be opened at midnight Satur- 
day, and all appeals removed therefrom and entered upon the records as 
filed. The Board further instructed its staff that no appeals were to be 
received and filed on Monday, October 2d, or any day thereafter. 

According to statements made at the hearing of this application, 
counsel for the motion, on September 28, 1933, mailed 263 appeals by 
parcel post to the office of the Board from the Post Office of Union City. 
If these appeals had been forwarded by first class mail, they would have 
undoubtedly arrived in our office on September 29th, or, at the very latest, 
September 30th. However, counsel elected to mail them, as stated, by 
parcel post. The consequence was that they did not arrive for filing 
until Monday, October 2d. The appeals were returned to counsel, with 
a statement that they would not be filed because they had been received 
out of time. Therefore counsel makes this application. 

In support of the motion it is contended that where the last day for 
the performance of an act falls upon Sunday it may be done upon the 
next succeeding business day. The Board is unable to accept this theory 
of the law in the instant case for reasons which we will herein point out. 
We have made an examination of the brief of law submitted and an 
independent research of the legal question involved. Because of the con- 
fusion which seems to exist upon this point of law we have decided to 
write our views. 
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The State Board of Tax Appeals is a quasi judicial body created by 
statute. The statute fixes the time within which appeals to this body must 
be filed; it fails to make any provision for the extension of the time of 
filing when October 1st falls upon Sunday or another day which is dies 
non juridicus. The failure of the statute to contain such a provision is 
evidence that it was not the intent of the Legislature to extend the time 
of filing appeals. Our examination of the statutes of this State fails 
to disclose any Act which extends the time of filing appeals when the last 
day falls upon dies non juridicus. Under these circumstances we must 
go back to the common law and the decisions of our Courts respecting it. 


“Tt is the generally recognized rule that, at common law, Sunday 
is dies non juridicus, and that, hence, no judicial act or proceeding could 
be done or had on that day. However, the prohibition of the common 
law extends only to judicial acts, and not to acts performed in a cause 
which were ministerial in their nature.” (60 C. J., p. 1135, Sec. 87). 


Hughes, et al, v. Griffith, decided June 10, 1862 (S. C. 32; L. J. 
C. P. 47; also reported in English Reports 143, p. 129, Common Pleas 
book 21; Common Bench Reports, New Series, Vols. 13-16), was a pro- 
ceeding under the Absconding Debtors’ Act, and as part of the proceeding 
it required the Court to affix its seal to the writ. The opinion by Erle, 
C. J., concurred in by the other four Justices sitting on appeal, held that 
when the last day falls on a day on which the Court cannot act, the party 
has until the next day on which the Court can act to issue the writ. In 
deciding this case the Court used the following language: 


“It seems to me that the distinction between a thing which is to be 
done by the Court and a mere act of the party is maintainable. . . . Row- 
berry v. Morgan, 9 Exch. 730, if properly understood, will be found to 
be entirely inapplicable. The defendant had eight days in which to appear ; 
it would be imposing additional delay and vexation on the creditor if, 
where the eighth day happened to be Sunday, the time for appearing 
should be extended to the ninth day. As no act was to be done by the 
Court there the Sunday counted. There is nothing in that that is incon- 
sistent with the decision I am now pronouncing.” 

This legal principle was evidently followed by Justice Depue in de- 
ciding a case in Essex Circuit Court, wherein he held that a pleading re- 
quired to be filed within thirty days, the last day falling on Sunday, did 
not extend the statute. (See 1 N. J. L. J., p. 252). 

“The great weight of authority is that in computing the time within 
which an act required by any statute must be done, if the last day falls 
on a Sunday, it cannot be excluded and the act done on the Monday fol- 
lowing, unless there is some statute providing that the Sunday should 
be excluded from the computation, or the intention of the Legislature to 
exclude it is manifest ; and the last day of performance is on the preceding 
Saturday.” (26 R. C. L., p. 750, Sec. 24). 
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The case of Simmons v. Hanne, Florida Supreme Court, 50 Fla. 267, 
reported in Vol 7, American and English Anno. Cases, p. 322 etc., com- 
prehensively discusses the legal theory of excluding or including Sunday 
as the last day in the computation of time in which to perform am act 
required by statute. From the above volume we quote the following 
excerpts : 


“In computing the time within which an act required by a statute 
must be done, if the last day falls on Sunday it cannot be excluded, unless 
the intention of the Legislature to exclude is manifest. 

“But when the act to be performed is in fulfillment of a statutory 
requirement, Sunday will not be excluded and performance must be 
made on Saturday.” 


In 28 Am. & Eng. Encyc. of Law, 2d Ed., 225 and cases cited in 
Exp. Dodge, 7 Cow. (N. Y.) 147, the Court said: 


“Sunday has in no case, we believe, been excluded in the computation 
of statute time. The cases referred to respect the rules of practice. The 
result is that when the /ast day of the six months within which an appeal 
may be taken or . . . falls on Sunday the appeal cannot be taken or .. . 
sued out on any subsequent day.” Johnson v. Meyers, 54 Fed. Rep. 417, 
12 U. S. App. 220, 4 C. C. A. 399; Alderman v. Phelps, 15 Mass. 225; 
Haley v. Young, 134 Mass. 364; People v. Luther, 1 Wend. (N. Y) 42; 


Bissell v. Bissell, 11 Barb. (N. Y.) 96; American Tobacco Co. v. Strick- 
ling, 88 Nd. 500, 41 Atl. 1083 ; Cooley v. Cook, 125 Mass. 406; Smoldone 
v. Ins. Co., 162 N. Y. 580; 57 N. E. 168; Shefer v. Magone, 47 Fed. 
Rep. 872; Drake v. Andrews, 2 Mich. 203. 


In the case of State ex rel. Von de Place et al, v. Weller, 64 N. J. L. 
155; 44 Atl. 874, the Supreme Court passed upon a case where an appeal 
bond was presented to the Court below for its approval and acceptance, 
which that Court refused to receive upon the ground that it had not been 
tendered within the time required by law. The last day of the statutory 
period fell upon Sunday and the tender of the bond was made on Monday 
following. This was a case where something was to be done by the Court, 
and Mr. Justice Gummere, who wrote the opinion for the Supreme Court, 
held that it was proper to present the bond on Monday, Sunday being 
excluded from the count. He said in part: 


“We are of the opinion that, by the true construction of such statutory 
provisions, where the last day for the action of the Court falls upon a day 
on which it is not possible for the Court to act, the intendment of the 
law is that the party shall have until the earliest succeeding day upon 
which the Court can perform the duty imposed upon it.” 


This decision is consonant with the common law principle, the case 
of Hughes v. Griffith, and Mr. Justice Depue’s decision, supra. Unfor- 
tunately, language which Justice Gummere used in the nature of a side 
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remark, not germane to the issue in the Von de Place case, created doubt 
as to whether or not an actual distinction should be drawn between that 
which was to be done by the Court and the mere act of the party. He 
used these words: “Whether such distinction rests upon any solid foun- 
dation seems doubtful, but is a matter not involved in the determination 
of the case before us.” He cited Stryker v. Vanderbilt, 27 N. J. L. 68, 
a case predicated upon contract. 

The common law is that in actions of contract between parties Sun- 
day is excluded. In the case of Feuchtwanger v. McCool, 29 N. J. Eq. 151, 
also cited by the Chief Justice, which case involved the filing of an answer 
in the Court of Chancery within a period, the last day of which fell on 
Sunday, the Chancellor held that the filing on the following Monday was 
a compliance with the Chancery Act. The appeal Court affirmed the 
Chancellor. The power of the Courts to make rules and regulations re- 
specting the procedure and practice before them has always been recog- 
nized ; so that if the Chancellor made a rule excluding Sundays from the 
Court, it was properly upheld by the Courts just as now our appellate 
Courts would uphold rules made by the present Chancellor pursuant to 
P. L. 1915, Ch. 116, par. 11, under which authority Rule 217 of the 
Chancery Act concerning certain pleadings, falling due on Sunday, had 
been promulgated by the Chancellor. We assume that similar statutes 
and rules existed at the time of the controversy involved in the McCool 
case. The Court pointed out that in the case then presently before him 
for consideration the principle of law was not so broad as in the Stryker 
and McCool cases. 

In Williams v. Minsavich, 129 Atl., p. 410, Circuit Court Judge Jess 
permitted the filing of an answer on Monday as being within time, when 
the last day to file it fell on Sunday. A reading of the opinion will clearly 
establish that the Judge placed a construction upon Von de Place v. Wel- 
ler, supra, which was not warranted by the facts of that case and the 
decision thereunder. The learned Judge seems to have erred in consider- 
ing Stryker v. Vanderbilt and Feuchtwanger v. McCool as having played 
a part in the determination of Chief Justice Gummere. The Board is of 
the opinion that the decision of Judge Jess was predicated upon a false 
conception of Von de Place v. Weller, and without a true appreciation 
of the decision. For these reasons we think that this Board should not 
be bound by the decision of Judge Jess. 

In Melis v. Goldstein et al, 143 Atl. 81, Circuit Court Judge Newman 
seems to have based his decision upon an erroneous understanding such 
as Judge Jess had of Von de Place v. Weller. In addition the case be- 
fore Judge Newman can be further distinguished and excepted from 
the general rule, for the reason that under the Mechanics’ Lien Act it 
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was necessary for the summons to issue within four months from the 
date of the last work done and material furnished ; and the statute further 
provided that at the time of the issuing of such summons the Clerk 
should endorse upon the claim filed the date of the sealing of the sum- 
mons. It is evident, therefore, that there was something for the Court 
to do, and the case properly fell within the scope of Von de Place v. 
Weller. 

In the cases of Great Falls Power Co. v. Andrus, 143 Atl. 834, af- 
firmed by the Court of Errors and Appeals, 147 Atl. 449, and Southern 
Power Co. v. Cella, 143 Atl. 755, affirmed by the Court of Errors and 
Appeals, 147 Atl. 449, (450), the Court said: “The law is clear that a 
Court proceeding due arithmetically on a day which turns out to be 
Sunday may lawfully be had on the following Monday.” But it is per- 
tinent to observe that in the two cases which were being passed upon by 
the Court of Errors and Appeals the statute required the appointment of 
appraisers within thirty days, and, as the Court pointed out, it was neces- 
sary to present the petition and obtain an order setting a day for hearing 
and prescribing the notice to be given. It is, therefore, very clear that 
in these cases there was something to be done by the Court, so they fall 
within the common law exception which we have pointed out. 

The Supreme Court of New Jersey in Warshaw v. DeMayo, I50 
Atl. 214, held that the filing of a mechanic’s lien claim on a Monday was 
proper when the last day of the four months period fell on Sunday. We 
may observe in this connection what has been said with reference to the 
filing of a mechanic’s lien suit and the issuance of process im Melis v. 
Goldstein, supra. 

The Board is of the opinion that if Sunday, October 1, of any year, 
were to be excluded from the count of time, it would be equally con- 
sistent to say that each and every Sunday in the period of time from the 
filing of the judgment of the County Board of Taxation to October 1 
of any year should also be excluded from the count, and in this manner 
a number of additional days would be added to the period of time for 
filing appeals under Section 704, General Tax Act, supra. There can be 
no doubt that this was not the intent and purpose of the Legislature. 

A thorough discussion of the legal principle involved will be found 
in the opinion by the Court of Appeals of Maryland in American Tobacco 
Co. v. Strickling, 88 Md. 500; 41 Atl. 1083. The force of the logic and 
reasoning of that opinion cannot be challenged, unless our Courts intend 
to disregard all established precedents and the great weight of authority 
of those States, like our own, which have no special statute. Due regard 
for the length of this opinion precludes us from quoting the learning 
of the Maryland Court. 
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Considering our views as expressed herein, plus the fact that we 
have no statute in this State upon the subject, the Board is of the opinion 
that it has no power to extend the time for filing of appeals beyond 
October Ist. We believe that when the statute says “on or before Octo- 
ber 1st’ the Legislature means exactly that—nothing more or less. There 
the statute stops. There we must stop. 

The application to file the 263 appeals out of time is denied. - 





MUNITEX CORPORATION v. STATE TAX COMMISSIONER 


(State Board of Tax Appeals, Oct. 31, 1933) 
Franchise Tax—Manufacturing Corporation Defined—Processes of Manufacture 
Case of Munitex Corporation, Appellant, against State Tax Com- 
missioner, Respondent. In the matter of the application for review of 
an assessment of State Franchise Tax for the year 1933. 
Mr. George Ecker for Appellant. 
Col. Harry P. Moorhead for Respondent. 


WEAVER, President: This appeal concerns a franchise tax for 
the year 1933 levied by the State Tax Commissioner against the Munitex 
Corporation, a corporation of this State subject to taxation under the 
provisions of the Act of 1884 (P. L. 1884, p. 232, as amended by P. L. 
1931, p. 746, and P. L. 1932, Ch. 98, p. 168). 

Appellant filed with the State Tax Commissioner a report as re- 
quired by law, and claimed exemption from the payment of franchise tax 
upon the ground that all of its capital was invested in manufacturing in 
this State. The exemption was denied. 

Appellant’s claim to exemption is based upon what it terms “a 
manufacturing process wherein we convert the ordinary cotton cellulose 
into an entirely different form of cotton.” 

The cotton yarn is placed in a solution of caustic alkali dissolved in 
alcohol, after which treatment the yarn (then called sodium cellulose, 
which is alleged to be entirely different from cellulose in ordinary cotton) 
is placed in a solution of sulphur chloride. The chemical properties of 
the yarn are thereby changed, and it is termed immunized cotton. The 
cotton, after being so treated, has properties entirely different from 
ordinary cotton. A complete chemical change has taken place during 
the process of immunization. 

The result is that if ordinary cotton yarn and immunized cotton yarn 
were woven into a piece of cloth and placed in a dye bath containing 
blue coloring matter, the ordinary cotton yarn would absorb the color, 
but the immunized cotton would not, and the cloth would have two colors, 
—blue on the ordinary cotton yarn and white on the immunized cotton 
yarn. The chemical treatment and resulting effect as described are the 
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basis of appellant’s claim to exemption from payment of a franchise tax 
on the ground of being engaged in manufacturing. 

The question to be decided is: Is the appellant, upon the facts stated, 
a manufacturing corporation? We think not. 

In the cases of Nardi Manufacturing Co. v. State Board of Taxes 
& Assessment (55 N. J. L. J. 79) and Camden Rail & Harbor Terminal 
Corporation v. State Tax Department (55 N. J. L. J 204), this Board 
expressed views on what constitutes manufacturing within the purview 
of the statutes of this State. We will not herein repeat the law, which is 
fully set forth in the cited opinions. 

The Board is of the opinion that the work done upon cotton by the 
appellant is no more or no less than the preparation of the cotton for 
the next successive process. The immunization modifies the form but 
does not destroy the identity. The word “manufacture” means to bring 
into existence a new product. After treatment the cotton is incapable 
of practical use without being subjected to further manipulation. From 
the meagre testimony before us we infer that the immunized cotton 
eventually becomes a textile fabric, and that this fabric is the article which 
the manufacturer intended to produce and place upon the market. In 
our judgment the treatment of the cotton yarn by the application of labor 
and chemicals is the mere taking of raw material through certain pre- 
liminary or partial processes, none of which is sufficient to convert it 
into an article ready for the final uses intended in its manufacture. Such 
processes do not constitute manufacturing within the statute. They are 
only partial manufacture. (See 2 Cooley, Taxation, p. 1577, Sec. 762). 

In addition to the legal authorities presented by our opinions in the 
cases of Nardi Manufacturing Co. v. State Board of Taxes & Assessment, 
and Camden Rail & Harbor Terminal Corporation v. State Tax Depart- 
ment, supra, we call attention to the following: 


“It is not always easy to determine the difference between a complete 
and a partial manufacture, but we may say generally that an article which 
can only be used for a — purpose, in which the process of manu- 
facture stops short of the completed article can only be said to be 
partially manufactured. ... It may be said generally, although not 
universally, that a complete manufacture is either the ultimate product 
of prior successive manufactures....or an intermediate product 
which may be used for different purposes . . . while a partial manu- 
facture is a mere stage in the development of the material toward an 
ultimate and predestined product.” (Tide Water Oil Company v. United 
States, 171 U. S. R., 210, 217). 

_ “The process of manufacture is supposed to produce some new 
article by the application of skill and labor to the raw material, and does 
not apply to the mixing of teas, and in roasting, mixing and grinding 
coffee ; and hence a corporation engaged in such business is not a manu- 
facturing corporation, and exempt as such from taxation.” (People v. 
Roberts, 40 N. E. 7, 8, 145 N. Y. 375). 
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“Held, that an article which has been advanced through one or more 
processes into a completed commercial article, known and recognized in 
trade by a specific and distinctive name other than the name of the ma- 
terial from which it is made, and is put into a completed shape, designed 
and adapted for a particular use to which the material in its original 
form is not adapted, is to be deemed a manufacture, although its com- 
ponent materials are unchanged.” (United States v. George Meier & Co., 
136 F. 764, 765; 69 C. C. A. 421). 

“A manufacturer is defined by Webster as one who works raw ma- 
terials into wares suitable for use. In Nassau Gas Light Company v. 
City of Brooklyn, 89 N. Y., 411, Judge Finch says: ‘We can see no just 
reason for interpreting the words “manufacturing corporations” in any 
other than their usual and ordinary sense, and as relating to all com- 
panies, under whatever law incorporated, and by whatever general name, 
whose chief and principal business is the manufacture and sale of artificial 
products.’ ” (Wilson v. Tennant, 65 N. Y. Supp. 852, 854; 32 Misc. 273). 


See also C. J. 61, p. 439, Sec. 485, and footnote 3, p. 440 K. 

After a study of appellant’s proofs and the law as we have set it 
forth, the Board’s decision is that appellant is not a corporation engaged in 
manufacturing pursuits carried on within this State. The most that can 
be said is that it is engaged in the business of partial manufacturing or 
processing. The appellant has wholly failed to carry the burden of proof 
to establish its right to exemption. 

We are controlled by the decision of the Supreme Court in Board 
of Trustees of Blair Academy et al, v. State Board of Taxes and Assess- 
ment et al, 141 Atl. 789, p. 790, where it was said: 

“It is entirely settled to claim exemption, the facts must clearly bring 
the case within the terms of the statute. Nothing can be left to implica- 
tion. A statute granting immunity from taxation must be strictly 
construed.” 

Appellant is denied the exemption claimed. The action of the State 
Tax Commissioner in making the assessment and levying the franchise 
tax upon the full capital stock issued is affirmed. 





TOWNSHIP OF CEDAR GROVE v. JONES 


(State Board of Tax Appeals, Nov. 8, 1933) 
Taxation—Assessment—Previous Deeds—Present Values 

Case of Township of Cedar Grove, Appellant, against Roscoe C. W. 
Jones, Respondent. On appeal from the action of the Essex County 
Board of Taxation, reducing an assessment levied for the year 1932 on 
property in the Township of Cedar Grove. 

Mr. Samuel W. Boardman for Appellant. 

Mr. John F. Barrett for Respondent. 


WEAVER, President: As of October 1, 1931, the Board of Asses- 
sors of the Township of Cedar Grove, for purposes of taxation for the 
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year 1932, valued 19 acres of land owned by Roscoe C. W. Jones at 
$19,000. On appeal, the Essex County Board of Taxation reduced the 
assessment to $12,000. The Township then appealed to this Board to 
restore the original assessment. 

In its effort to overthrow the valuation fixed by the County Board 
of Taxation, the appellant attempted to place in evidence the record of 
two deeds, one made in 1926 and the other in 1928, upon the theory that 
the considerations disclosed in the deeds would be evidential in establish- 
ing the value of the property, and also sought to introduce into the record 
two mortgages alleged to be liens on the premises, one of which was sup- 
posed to have been assumed by the respondent as part of the consideration 
paid for the property. The presiding member of the Board declined to 
admit the exhibits as evidential for the purpose of determining the true 
or market value of the property as of October 1, 1931. We think the 
refusal was justified. 

We cannot see why the price paid for the property in 1926, or a 
mortgage which may have been a lien upon the premises when purchased, 
would in any way determine its value for assessment purposes four or 
five years later. To adopt such a method of proof would be to ignore all 
elements which control supply and demand and a private sale on the day 
of assessment. Furthermore, it would be violative of our statute, which 


provides for no such method. 
In People v. McCarthy, 8 N. E. 85; 102 N. Y. 630, the Court of 
Appeals in speaking of a similar offer, said: 


“. . . but we think the relator has ascribed to the information of- 
fered an importance altogether disproportionate to its real value when it 
claims that it shall be regarded as decisive evidence upon questions of 
value. The sums inserted in the deeds referred to were not authenticated 
in such a manner as to make them evidence of the actual consideration, 
even if the price paid on sales of real estate between individuals should 
be deemed admissable at all as evidence of value. We think it quite clear, 
however, that such price is not in any view competent evidence of value. 
(Bouv. Inst. 1244). No rule of law requires the true consideration to be 
inserted in conveyances of real estate, and it is within the common knowl- 
edge of all conveyancers that the amount stated therein is often determined 
by fanciful, capricious and arbitrary considerations, which render it utterly 
unreliable as evidence of value. It is frequently depressed by forced and 
unnatural sales and enhanced by fictitious values placed upon property 
transferred in exchange, or deeded in settlement of disputed claims, or 
given from considerations of affection. liberality and duty, and is, at the 
best, but the opinions of the grantors and grantees of its value, or a 
declaration by them of the price placed by them upon the property. Such 
prices have usually been held inadmissible as evidence of value in actions 
relating to the property, for the reason that they are liable to be influenced 
by too many causes aside from the actual value to be regarded as com- 
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petent evidence of that fact. (Roe v. Hanson, 5 Lans. 305). Prices 
obtained upon public sales are, for obvious reasons, considered some proof 
of the value of the property sold, and are receivable as evidence upon the 
question of value. (Campbell v. Woodworth, 20 N. Y. 499). The usual 
method, however, of proving value in legal proceedings, is by the testi- 
mony of witnesses who express their opinions under oath as to such 
value, based upon their knowledge of the subject-matter and familiarity 
with the circumstances bearing upon the question. (Clark v. Baird, 9 
N. Y. 183; Greenl. Ev., par. 440 N; Whart. Ev., pars. 447, 448, 449; 
Lawson’s Exp. Ev. 435; DeWitt v. Barly, 17 N. Y. 340).” 


This Board is of the opinion that the record of a mortgage offered as 
a basis for determining the fair value of a property stands in no better 
position than the record of a deed. A mortgage is not a debt; it is merely 
a pledge of collateral to secure a debt. A mortgage upon real estate is 
not evidence that the property pledged has a market value to the amount 
of the mortgage. There may be no relationship in value existing between 
the debt and the mortgaged property. A person financially involved may 
create a number of mortgages, any one or all of which may greatly exceed 
the value of the property pledged. The delivery of the mortgage may 
be merely an effort by a harassed debtor to soothe a pressing creditor. 

A mortgage may be placed upon land in the nature of an advance 
money mortgage for construction purposes. A man may own a lot, the 
true value of which is $20,000; he may arrange for the construction of 
an apartment house, and, as part of that arrangement, create, deliver and 
record a mortgage for $500,000. The apartment house may not be con- 
structed. Would that lot, by reason of having a $500,000 mortgage upon 
it, shown by the record, have a fair market value of $500,000, or any 
sum in excess thereof? 

In States where mortgages are taxable, or where a mortgage is de- 
ductible from the taxable value of the land, the law is well settled that 
the mortgage shall be assessed at its actual value, which may or may not 
be its face value, depending upon times and conditions. 

In Essex County Park Commission v. Brokaw, 150 Atl. 387, the 
Court of Errors and Appeals, passing upon the action of the Court below 
in refusing to permit witnesses to testify as to what they had learned 
through an examination of the considerations given in the records of 
deeds, held that the trial Court ruled properly when it rejected the offer, 
because deeds may incorrectly state the consideration. 

In the assessment of the property under consideration, the Board of 
Assessors of Cedar Grove Township apparently paid no attention to the 
great slump in real estate values existing at the time, due to the world- 
wide depression. 

This Board, in the case of State of New Jersey v. United New Jersey 
Railroad and Canal Co., et als, reported in 55 N. J. L. J. 21, said:“.. . 
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Courts must take judicial notice of the fact that, since the forepart of 
January, 1928, there has been a great slump in real estate values in the 
State of New Jersey, and this has become more acute during the past two 
years in what has been referred to as a ‘period of depression.’ ” 

The Supreme Court, in reviewing the Board’s decision in the fore- 
going case, and in particular reference to that portion of its opinion above 
quoted, said: 


“We think the comment was pertinent and justified. A nation-wide, 
not to say world-wide, situation of that kind is, perforce, a matter of 
common knowledge, and it would be folly to pretend to ignore it.” See 
167 Atl. 880. 


There can be no doubt that the prevailing depression has greatly af- 
fected the value of property, and especially unimproved real estate held 
for development in a more favorable market. 

Section 202 of the General Tax Act provides that property shall be 
assessed at its true value with reference to the amount owned on October 
1st of each year; Section 401 of that Act directs that the assessor shall, 
after examination and imquiry, determine the full and fair value of each 
parcel of real estate situate in the taxing district at such price as, in his 
judgment, such parcel would sell for at a fair and bona fide sale by 
private contract on the first day of October next preceding the date on 
which the assessor shall complete his assessment. 

In forming his estimate of value, the assessor shall avail himself 
of the proper sources of information and take into consideration all facts 
and circumstances within his knowledge or brought to his attention. A 
financial depression extending over a period of several years would neces- 
sarily affect the value of property to be assessed. Its effect would be 
reflected in the selling price of a property. We know of no better way 
to express our views on this point than to quote the following: 


“Periods of great general business depression actually affecting the 
cash which in exchange for the property a willing buyer would give and 
a willing seller take, not as a matter of fleeting fluctuation but of matured 
financial judgment covering a measurably substantial time, must be re- 
garded by the assessors and reflected in the assessed valuation. Times 
of panic sufficiently long in duration to affect fair cash value when sales 
occur must be reflected in assessed valuation.” (Tremont & Suffolk Mills 
v. City of Lowell, 170 N. E. 819, 825; 271 Mass. 1). 


The lands were assessed in 1930 for $19,000 and in 1929 for $17,000. 
There is no evidence to warrant an increase in valuation to $19,000 in 
1931, after two years of depression. The knowledge and experience of 
this Board are all to the contrary. Values of 1931 were greatly lower 
than those of 1929. 
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No expert testimony was produced by the appellant. Two witnesses 
—members of the Board of Assessors of the Township—testified as to 
value. While their interest in the matter does not disqualify them, it does 
affect the weight of their testimony. (See N. J. Zinc v. Lehigh Zinc, 189). 
These witnesses did not produce any specific facts (in the nature of com- 
parable sales within a reasonable area and time) to sustain their valua- 
tions. Neither testified to possessing any special knowledge or experience 
in the valuation of real estate. One had been an assessor for only a year. 
As they had no special knowledge of real estate values, we do not give 
any weight to their opinion of the value of a tract of land, merely because 
they had unusual opportunities of observing it. (See Ross v. Commis- 
sioners, 90 N. J. L. 461; Riley v. Camden, 70 N. J. L. 289). 

The appellant testified in his own behalf and produced no witnesses. 
He stated that, on October 1, 1931, he was willing to sell the property for 
$12,000, and he thought that “a mighty good price on it.” The land in 
question is undeveloped. It produces practically no revenue and is being 
held for development when business conditions change. On October 1, 
1931, it was without a market. 

The appellant has failed to properly carry the burden cast upon it. 
The proofs in this case on both sides are meager. Upon a careful con- 
sideration of the evidence submitted, however, the Board feels that the 
valuation as fixed by the Essex County Board of Taxation is correct. 
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SOME STATE NOTES 
Mr. Thomas L. Parsonnet, a 

























Newark attorney, has been suspend- 
ed from practice for two years by 
the State Sug sme Court, because 
of unethical conduct. He was ad- 
mitted to the Bar in 1923. 

Congressman Charles A. Eaton, 
representative of the Fifth District 
of New Jersey, has been obliged to 
file a petition in bankruptcy, “re- 
sulting from the collapse of Richard 
Briggs, Inc., of Boston,” it is 
stated. 

State Senate President Emerson 
L. Richards, of Atlantic City, has 
also filed his petition as a bankrupt, 
with total liabilities listed of $191,- 
430.79 of secured claims and $241,- 
451.28 of unsecured claims. 





Rutgers University has taken 
quite a departure from its ordinary 
special classes by offering between 
November 22 and March 15 next, 
at the State House in Trenton, N. J. 
College of Pharmacy in Newark 
and in the Ballantine Building, New 
Brunswick, such classes in Public 
Finance. The subjects are: 

1. National, State, and Local Tax 
Systems of the United States. 

2. Governmental Expenditures, 
National, State, and Local. 

3. Property Taxes. 

4. Business Taxes. 

5. Personal Taxes. 

6. Commodity and Excise Taxes, 
including the Sales Tax. 
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7. Financing by Borrowing. 

8. The Budget. 

9. Tax Collection and Financial 
Administration. 

10. Financial Relationship of Na- 
tion, State and Local Unit. 

11. Financing of Education. 

12. The Taxpayer and the Gov- 
ernment. 

Lecturers are to be: Governor 
Moore, Senators Reeves, Wolber 
and Pierson; Commissioners John 
Colt and John A. Reddan; Civil 
Service Examiner Charles P. Mes- 
sick, Education Commissioner 
Charles H. Elliott, and others. Par- 
ticulars may be obtained by address- 
ing the University at New Bruns- 
wick. 





OBITUARIES 


Hon. CorNneELIus DorEMUS 


Hon. Cornelius Doremus, of 
Ridgewood, N. J., died at his home, 
260 Prospect St., that place, on Oc- 
tober 30 last. He was born at Ar- 
cola, Bergen county, N. J., Janu- 
ary 22, 1862, the son of Jacob W. 
and Sophia E. Van Dien Doremus, 
and was a member of one of the 
oldest families in Bergen county. 
His birthplace was a homestead 
farm on which his Dutch ancestors 
had lived since moving there from 
New York in 1720, and among his 
forebears was John Doremus, who 
died in the old Sugar House Prison 
in New York, a victim of the Revo- 
lutionary War, and George Dore- 
mus, who served with Washing- 
ton’s troops throughout the Colonial 
fight for freedom. 

After an elementary education in 
the local public schools, Judge Dore- 
mus attended Stevens Institute of 
Technology in Hoboken for two 
years and then entered New York 
University Law School, from which 
he was graduated in 1883, and was 


admitted to the New York Bar in 
the same year, becoming an attor- 
ney in New Jersey at the Novem- 
ber Term, 1884, and as counsellor 
at the November Term, 1889. He 
practiced law in New York at first, 
later moving to Hackensack and in 
1887 settled at Ridgewood. From 
1892 until 1896, he was counsel for 
the Bergen County Board of Free- 
holders and was at various times in 
the early days of his career counsel 
for Ridgewood Township, Saddle 
River Township, Midland Park 
Borough, Fort Lee Borough and 
Oakland Borough. 

He was appointed District Judge 
by Governor John Franklin Fort in 
1909 and remained on the Bench 
until 1913. He also served for 
some time as Special Master in the 
New Jersey Chancery Court, and as 
Supreme Court Commissioner. He 
was several times a candidate before 
party Conventions for Governor of 
the State, but each time failed of 
nomination in large part because 
backed by the Anti-Saloon League. 

He was a former President of 
the Ridgewood Republican Club, a 
past Vice-President of the State As- 
sociation of New Jersey Title Com- 
panies, and once counsel for the 
First National Bank of Fort Lee. 
He was formerly a Director of the 
First Mortgage Company of Pas- 
saic, and of the Fairview Land 
Company, and served as counsel for 
the Building and Loan Associations 
of Ridgewood, Fort Lee, Glenrock 
and Saddle River. 

Judge Doremus was one of the 
founders and first Presidents of the 
Paramus (Ridgewood) Chapter of 
the Sons of the American Revolu- 
tion and, just before his breakdown, 
had been named State Chancellor 
of the organization. He was an or- 
ganizer and first President of the 
Bergen County Bankers’ Associa- 
tion and had been President of the 
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Bergen County Bar Association, the 
Bergen County Historical Society, 
the Ridgewood Board of Trade, and 
the Ridgewood Y. M. C. A. He was 
a member of the New York County 
Lawyers Association, the Ridge- 
wood Country Club, the Ridgewood 
Golf Club, the Royal Arcanum, the 
Ridgewood Lodge of Elks, 1455, the 
Fidelity Lodge, 113, F. & A. M., 
and the Union League of Bergen 
County. He was before his illness 
a member of the Board of Trustees 
of the New Jersey Historical So- 
ciety. He was also a member and 
a former Elder of the First Re- 
formed church of Ridgewood. 

On Dec. 2, 1885, Judge Doremus 
married Jennie M. Lake, who died 
about two years ago. Surviving be- 
sides a daughter, Miss Nell B. Dore- 
mus, who is secretary of the Pater- 
son Y. W. C. A., is another daugh- 
ter, Mrs. Mabel Betts of Highwood 
Avenue, Ridgewood, wife of Har- 
old Betts. 


Hon. Lewis H. ScHENcK 

Former Law Judge Lewis Huff 
Schenck, of Somerville, N. J., died 
at his home, 88 Grove St., that 
place, on Sunday, November sth 
last, after a two years’ illness. He 
was born at Neshanic, N. J., Oct. 
25, 1853, a son of John G. and 
Sarah Huff Schenck. His father, 
who was one of the founders of 
the First National Bank, now the 
Somerville Trust Company, served 
six years in the Assembly and three 
years in the State Senate, and was 
a staunch Republican from the time 
the party was organized. 

Judge Schenck was educated in 
the public schools of Neshanic and 
Somerville and was graduated from 
Rutgers College in 1874. He studied 
law in the offices of Magie & Cross, 
Elizabeth, and was admitted to prac- 
tice as an attorney at the June Term, 
1877, and as counsellor three years 





later. His offices were in Newark 
for a number of years, first with 
Elias F. Morrow as Morrow & 
Schenck: and later as head of the 
firm of Schenck, Thompson & Gran- 
nis. He was admitted to practice 
in the U. S. District Court in No- 
vember, 1884, and in the U. S. Cir- 
cuit Court in December, 1893. 

The late Gov. Foster M. Voor- 
hees appointed Judge Schenck to 
the Common, Pleas Bench of Somer- 
set County and he took office April 
I, 1900, serving until 1910. He was 
active in the agitation for a new 
courthouse for Somerset County 
and sat on the Bench during the 
first trial there upon completion of 
the building. He was a past Presi- 
dent of the Somerset County Bar 
Association. In 1893 he was coun- 
sel for the Board of Freeholders 
and for several years was attorney 
for the Borough of Somerville. He 
served five years as alumni member 
of the Board of Trustees of Rut- 
gers College, being elected in 1905. 

Judge Schenck was for ten years 
President of the Holstein-Friesian 
Breeders’ Association of New Jer- 
sey ; served several years as head of 
the Somerset County Agricultural 
Society and was President of the 
Somerset County Sunday School 
Association for two years. He was 
President of the Branchburg Town- 
ship Board of Education for 19 
years and was the first President of 
the Somerset County Association of 
Boards of Education, which office 
he held three years. He was also 
always an active member of frater- 
nal organizations. He was a mem- 
ber of Neshanic Lodge, 145, Knights 
of Pythias, held various offices in 
the Lodge and in 1920 was Grand 
Chancellor of the Domain of New 
Jersey. He was a Past Master of 
Solomon’s Lodge, 46, F. & A. M., 
and a member of Keystone Chap- 
ter, 25, Royal Arch Masons. He 
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was a former deacon and elder of 
the Second Reformed Church, 
Somerville, and at one time taught 
in the Sunday School. 

On June 18, 1885, Judge Schenck 
married Miss Emma A. Babcock of 
New Brunswick, a daughter of John 
F. and Gertrude Williamson Bab- 
cock. Her father was Editor for 
marty years of the “New Brunswick 
Fredonian.” Four children were 
born to them, of whom one son, 
Harold D. Schenck, resides in 
Poughkeepsie, N. Y. Mrs. Schenck 
died in 1905. A daughter, Nellie, 
died at the age of five; Raymond, 
a son, died in 1908, at the age of 
20, and in 1911, another son, Robert, 
died, also at the same age. 


Mr. Cook CoNKLING 


Mr. Cook Conkling, of 23 Lin- 
coln Ave., Rutherford, N. J., head 
of the law firm of Conkling, Smith 
& Towe, of that place, died in the 
Passaic General Hospital on No- 
vember 9th last. He had been ill, 
intermittently for about five years. 
He was born at Ledgewood, Morris 
county, N. J., November 4, 1858, 
and was the son of Calvin B. and 
Harriet A. W. (King) Conkling. 

He received his preparatory edu- 
cation in Schooley’s Mountain Sem- 
inary and later entered Mt. Union 
College in Ohio. After leaving col- 
lege he taught school for a time in 
Morris county, but abandoned that 
occupation to become a traveling 
salesman for a machinery house. In 
this capacity he visited forty-three 
States in the Union. Many of his 
accounts of his travels in the United 
States and Canada appeared in the 
press. 

He was admitted to the New Jer- 
sey Bar as attorney at the Novem- 
ber Term, 1898, and was a Master 
in Chancery. He was at one time 
law partner of the late Luther 


Shafer, a Mayor of Rutherford, the 
firm being Shafer & Conkling, with 
offices at 320 Broadway, New York 
City, as well as at Rutherford. 

Mr. Conkling served a term on 
the Rutherford Board of Education 
and decided to enter the race for 
the Democratic nomination for U. 
S. Congress in 1912, only to with- 
draw because of ill health in favor 
of A. C. Hart, who was elected. In 
the same year he was appointed to 
the State Prison Labor Commission 
and in 1915 became its President. 
He took an active part in the con- 
troversies over prison labor and its 
uses. He was appointed by Gover- 
nor Silzer in 1925 to fill the un- 
expired term of the late John H. 
Waters on the Passaic Valley Sew- 
erage Commission. During his 
eight years on that Commission— 
he was reappointed in 1927—he was 
very active in its affairs. For years 
he took a prominent part in Demo- 
cratic politics in his county and was 
a leader in that party in Rutherford. 
On June 1, 1928, he became head 
of the law firm of Conkling, Smith 
and Towe. 

Mr. Conkling was unmarried. He 
leaves a brother, Silas, who lives 
near Budd Lake. 


Mr. CuristopHEeR P. CONNOLLY 


Mr. Christopher Powell Connolly, 
of 103 Hollywood Avenue, East 
Orange, N. J., died at Orange Me- 
morial Hospital on November 8th 
last. He had been in failing health 
for a long time. He was born in 
Wappingers Falls, N. Y., Decem- 
ber 23, 1863, the son of James and 
Jane Mackay Connolly, and was 
brought up in Newark. In his youth 
he was employed by the banking 
house of Donnell, Lawson & Simp- 
son, in New York, and when the 
firm failed in 1884 Connolly, then 
21, went to Montana. There he 
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made the acquaintance of Theodore 
Roosevelt, whose friend and politi- 
cal supporter he remained during 
the latter’s life. 

One of the notable magazine 
articles of his career in journalism 
was that in “Collier’s Weekly” on 
William M. Barnes, the Republican 
boss of New York State. It was 
from this article Colonel Roosevelt 
subsequently quoted his famous 
charges against “Boss Barnes” and 
which resulted in Barnes’s famous 
libel suit against Roosevelt, which 
the latter won. 

He had a large acquaintance 
among public men in Washington 
during his magazine writing career 
and his friendship with Colonel 
Roosevelt resulted in his campaign- 
ing for the former President in the 
“Bull Moose” campaign of 1912. 
In politics he was a Republican and 
in 1916 went back to the party and 
campaigned the Eastern states as 
a speaker for the national ticket. 

For four years, from 1897 to 
1901, Mr. Connolly was Prosecut- 
ing Attorney of Butte, Mont., and 
proved a factor in cleaning up that 
city, which until then had an un- 
enviable reputation as a rendezvous 
for Western criminals generally. 
His first major excursion into jour- 
nalism occurred in 1906, when he 
wrote for McClure’s Magazine 
“The Story of Montana.” This 
proved to be the turning point of 
his career. 

A result of this was that he gave 
up the practice of law to devote 
himself to journalism. In 1912 he 
returned East, made his home in 
East Orange, and started writing 
for Collier’s. During his association 
with that publication he attended 
many famous trials. Among these 
was the trial of Moyer, Haywood 
and Pettibone, labor leaders accused 
of the assassination of Governor 
Steunenberg of Idaho, and the trial 





of the McNamara brothers, who 
were charged with dynamiting The 
Los Angeles Times Building. 

His articles in Collier’s in 1914 
on the trial and conviction of Leo 
Frank in Atlanta, Ga., resulted in 
a nationwide interest in the case 
and induced Governor Slayton of 
Georgia to commute Frank’s sen- 
tence. 

With the backing of the Essex 
County Republican League, Mr. 
Connolly on two occasions sought 
to obtain the Republican nomination 
for Congress in the Ninth District, 
now the Eleventh, but was defeated. 
A Progressive in politics, he was 
reputed to be the first man in Essex 
County to campaign for woman 
suffrage. 

Always a man of strong convic- 
tions, Mr. Connolly hired a hall in 
East Orange in April, 1915, to re- 
fute charges made by an anti-Catho- 
lic lecturer who had spoken in the 
city. He espoused the cause of 
Prohibition and was a leading mem- 
ber of the Catholic Association for 
Prohibition. When Prohibition be- 
came a law he was made a legal 
aide to the Newark Prohibition 
unit. During the World War he 
spent much time in France as an 
official representing the War Activi- 
ties Committee of the Knights of 
Columbus. 

Not until the November Term, 
1919, did he become an attorney of 
the New Jersey Bar, and at the 
May Term, 1927, a counsellor. He 
practiced of late years at 207 Mar- 
ket St., Newark. He left a wife, 
three daughters and a son. 


Mr. THEODORE E. DENNIS 


Mr. Theodore E. Dennis, of 
Wantage avenue, Hamburg, Sus- 
sex county, died on November 19 
last, at his residence. He was born 
near McAfee, same county, Janu- 
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ary 16, 1853, being the son of David 
and Lydia (Force) Dennis. 

He was admitted to the New Jer- 
sey Bar as attorney at the Novem- 
ber Term, 1876, and as counsellor 
at the November Term, 1898, and 
was a Master in Chancery. He 
first taught school a few years and 
then read law in the office of 
Michael Kemble, and always prac- 
ticed at Hamburg, retiring in 1932. 
He was Prosecutor of the Pleas 
for Sussex county from 1922 to 
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1927. His wife was Margaret 
Hendershot, who survives him, as 
also a son, Clifford E., and two 
daughters. 





NOTE ON ERRORS 


By an inadvertance the Septem- 
ber and October numbers of this 
volume are printed “Volume LVIII” 
on the covers and beginning pages, 
and should be changed to “Vol- 
ume LVI.” 




















